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1. On December 28, 2001, the executor of the estate of Shirley Howard Partin (“Partin”), filed a

complaint against North Mississippi Medica Center, Inc. (“NMMC”), Dr. Thomas Oakes, Dr. Richard

Sharp, and Dr. LauraGray, dleging medica md practice and wrongful death. Soon thereefter, three of the

four defendants/appe lees filed motions for summary judgment, and inresponse, on September 23, 2002,



Partin filed a motion for discovery conference and/or pre-trid conference and for stay of motions for
summary judgment.

92. OnMarch?24, 2003, Dr. Oakesfiled his motion for summary judgment, and on March 28, 2003,
the motions came on for hearing. On August 26, 2003, the court denied Partin’s motion for discovery
conference and/or pre-trial conference and for stay of motions for summary judgment and granted dl of
the appellees’ moations for summaryjudgment, induding Dr. Oakes' s mation, whichhad beenfiled only four
days prior to the hearing.

113. Aggrievedbythegrant of theappellees mations for summary judgment, Partin now appeal s, rasing
two issues.

|.DID THETRIAL COURT ERRIN GRANTINGTHEAPPELLEES MOTIONSFOR SUMMARY
JUDGMENT?

I1. DID THE TRIAL COURT ERR IN DENYING PARTIN'S MOTION FOR DISCOVERY
CONFERENCE AND/OR PRE-TRIAL CONFERENCE AND FOR STAY OF MOTIONS FOR
SUMMARY JUDGMENT?

14. Finding no error in the granting of summary judgment to Dr. Sharp and Dr. Gray, we dfirm the
judgment of the drcuit court as to Dr. Sharp and Dr. Gray. Finding error in the granting of summary
judgment to NMMC and Dr. Oakes, we reverse the judgment of the circuit court asto NMMC and Dr.
Oakes and remand for further proceedings consstent with this opinion.

FACTS
5. On December 10, 1999, Shirley Partin had minor surgery on her ear. On December 13, 1999,

Mrs. Partin was admitted to NMMC to have certain post-surgery complications treated. Mrs. Partin was

diagnosed as having suffered a mild stroke (blood vessdl infarctions in the brain), and from December 13,



1999, to December 23, 1999, Mrs. Partin was treated at NMM C. She was under the care of Dr. Oakes

during thistime.

T6. On December 24, 1999, Mrs. Partin was transferred to NMMC' s rehabilitation unit, where she
came under the care of Dr. Sharp. On December 25, 1999, Mrs. Partin was dlowed to go homefor a
few hours, after which she returned to the hospitd.

17. Onthe afternoon of December 30, 1999, Dr. Sharp informed the Partin family that Mrs. Partin’s
most recent tests showed no change in her condition. Having determined no immediate danger to Mrs.
Partin, Dr. Sharp told the family that he would be going out of town for the weekend, leaving another
doctor, Dr. Gray, in charge of Mrs. Partin’s careinhisabsence. Later inthe day on December 30, 1999,
Mrs. Partin’s condition began to worsen, and the family became very darmed by the symptoms she
exhibited. Members of the Partin family &t this time told nurses a the hospital of Mrs. Partin’s condition
and urged the nursesto contact theon-call doctor. The nursesgave Mrs. Partin somemedicationsand said
that they would walit to see how she responded before contacting the doctor.

118. Continuing throughout the day and night of December 30, 1999, and through the early morning
hours of December 31, 1999, Mrs. Partin’s condition continued to worsen, and the family, gradualy
beginning to become “frantic” in light of Mrs. Partin’s condition and the hospitd’s inaction, continued
grongly to urge the nurang &ff to contact a doctor. Among the symptoms Mrs. Partin exhibited were:
she was cyanatic, with labored breathing and hypotension, restlessness and agitation, a highly elevated
whiteblood cdl count, asharp decreaseinblood pressure, a sharp increase in pulserate, vomiting agreen

materia, and increasing unrespons veness.



T9. Roughly twenty hours after the onset of Mrs. Partin’s darming symptoms, a around 6:30 am. on
December 31, 1999, the hospitd findly contacted Dr. Gray, who ordered that certain medications be given
toMrs. Partin. Roughly forty minutes|ater the hospita again contacted Dr. Gray, who at that point ordered
that the internit in the hospital be called immediady to examine Mrs. Partin.  Dr. Charles K. Hill, the
internist at the hospitd, arrived very soonthereafter (roughly tento twenty minuteslater), but, unfortunately,
he wastoo late to hat Mrs. Partin'sdemise. Dr. Hill found Mrs. Partin in an irreversble sate of septic
shock. Mrs. Partin died a 3:30 am. onJanuary 1, 2000. The cause of death waslisted as septic shock,
secondary to aurinary tract infection.

110.  On December 28, 2001, the executor of Mrs. Partin’ sestate, JamesW. Partin, filed hiscomplaint
against NMMC, Dr. Oakes, Dr. Sharp and Dr. Gray, dleging medica mdpractice and wrongful degth.
Partin did not find any fault with the “heroic” attempts of Dr. Hill to save Mrs. Partin, noting that Dr. Hill
responded immediately and in person upon being natified of Mrs. Partin’ scondition. Thus, Dr. Hill was not
named inthe suit. OnMarch 25, 2002, thelast of the answers of the separate defendantswasfiled. Within
roughly five months, on August 8, 2002, the firgt of the defendants mations for summary judgment was
filed. Shortly theredfter, two other motions for summary judgment were filed, and in response, on
September 23, 2002, Partin filed amotion for discovery conference and/or pre-tria conference and for
gay of motions for summary judgment.

11. On March 24, 2003, Dr. Oakes filed his motionfor summary judgment, and onMarch 28, 2003,
the mations came onfor hearing. After the hearing, the court took the motions under advisement. On July
11, 2003, the court sent a letter to the attorneys stating that Partin’s motion was denied and that the
summary judgment mations of dl the appelleeswere granted. No reasons were stated for the ruling in this

letter. The letter instructed the appellees’ counsdl to prepare an order and to deliver the order to Partin’s



attorney for approva asto form only. The order drafted by the defendants counsel, sgned by the judge
onAugus 26, 2003, and filed on September 5, 2003, contained severd findings that were not specificaly
aticulated by thetrid judge anywhere in the record. However, the tria judge signed the order, adopting
those findings that were proposed by the appellees’ atorneys.

LEGAL ANALYSIS

|.DIDTHETRIAL COURT ERRIN GRANTINGTHEAPPELLEES MOTIONSFOR SUMMARY
JUDGMENT?

712.  Patin argues generdly that there were genuine issues of materid fact; therefore, the tria court
should not have granted the appellees’ mations for summary judgment. Below wewill addressthe various
particular points Partin makes in support of that overarching argument. The gppelleesgeneraly arguethat
Partin failed to demondrate atriable issue of fact by the use of expert medica afidavit or testimony and
that, therefore, summeary judgment was proper. Wewill discusseach of the gppellees particular arguments
below.
STANDARD OF REVIEW
113.  Our standard of review for thisissue has been stated as follows:

Our appdlate standard for reviewing the grant or denia of summary judgment is the same
gandard as that of the trid court under Rule 56(c) of the Mississppi Rules of Civil
Procedure. This Court employs a de novo standard of review of alower court's grant or
denid of summary judgment and examinesal the evidentiary mattersbeforeit--admissons
in pleadings, answers to interrogatories, depositions, affidavits, etc. The evidence must be
viewed in the light most favorable to the party againgt whom the motion has been made.
If, in this view, there is no genuine issue of materid fact and, the moving party is entitled
to judgment as a matter of law, summary judgment should forthwithbe entered inhisfavor.
Otherwise, the motion should be denied. Issues of fact sufficient to require denid of a
motion for summary judgment obvioudy are present where one party swears to one
verson of the matter in issue and another says the opposite. In addition, the burden of
demondtrating that no genuine issue of fact exists is on the moving party. Thet is, the non-

movant should be given the benefit of the doulbt.



Williamson ex rel. Williamson v. Keith, 786 So. 2d 390, 393 (110) (Miss. 2001) (quoting Heigle v.
Heigle, 771 So. 2d 341, 345 (18) (Miss. 2000)). We have also held that the non-moving party must be
given the benefit of al favorable inferences that may reasonably be drawn from the evidence. Dailey v.
Methodist Medical Center, 790 So. 2d 903, 915-16 (T15) (Miss. Ct. App. 2001).

DISCUSSION
914.  For purposes of clarity, we will discuss thisissue asit relates to each of the gppellees separately.
Before moving to our discussion of each separate appellee, however, we will briefly discuss the generd
requirements for summary judgment in amedical mapractice case.
115. Inmedica mdpractice cases, our law requires that the plaintiff demonstrate four things by expert
medica evidence, after having established the doctor-patient rdationship: (1) standard of care/duty, (2)
breach of the standard of care/duty, (3) causal connection between the breach and the injury/degth, and
(4) theextent of the plaintiff’ sdamages. McCaffrey v. Puckett, 784 So. 2d 197, 206 (133) (Miss. 2001).
Uponamotionfor summary judgment filed by the defendants, while the plaintiff does have the positive duty
to show that genuine issues of materid fact exig, the ultimate burden isupon the movant to prove the non-
exigence of genuine issues of materid fact. Dailey, 790 So. 2d at 918 (1123). In order for the plaintiff to
fulfill its burden, the plaintiff must put on some evidenceby expert testimony or affidavit, unless the issues
are withinthe commonknowledge of alayperson, and that evidence must be such that fair-minded jurors
might, in light of that evidence, differ on the materid facts. Dailey, 790 So. 2d at 915-16 (115).
116. However, as noted above in our statement of the standard of review, the evidence presented by
the plantiff must be given the bendfit of dl favorable inferences that may reasonably be drawn therefrom.
Id. At the summary judgment leve, “the court does not set out to findly determine negligence nor the

extent of damages;” rather, the court upon a motionfor summary judgment, merely determinesif thereare



any disputed materid issues of fact when the plaintiff’s evidence is given the benefit of dl reasonable
inferencesinitsfavor. Id.

North Mississippi Medical Center, Inc.

917.  Asnoted above in our recitationof the facts, NMMC did not notify Dr. Gray of the Stuation with
Mrs. Partin until around 6:30 am. on December 31, 1999. Partin argues that Mrs. Partin’s problems
began on the afternoon of December 30, 1999, and Partin also argues that he and other family members
pleaded withthe hospitd to cal adoctor for roughly twenty hours. Thereissome suggestionintherecord
that NMMC told the Partins that a doctor had been called on December 30, 1999, but it appears that
NMMC actudly did not contact the on-cdl doctor, Dr. Gray, until early inthe morning (around 6:30 am.)
of December 31, 1999. By that time, according the affidavit of Partin’s medicd expert, Mrs. Partin's
condition had becomeirreversble.

118. NMMC arguesin agenera sense that Partin falled to provide significant probative evidence, by
expert medica testimony or affidavit, of dl the essentid eements of hisclam. More specifically, NMMC
argues that Dr. Holzhauer, Partin’'s proffered medica expert, was not qualified to give expert testimony
and, inany event, did not provide aufficent evidence of the three required dementsof (1) standard of care,
(2) breach, and (3) causation. We will first examine the issue of Dr. Holzhauer' s qudifications, and then
proceed to discuss the content of his affidavit.

119. NMMC argues that Dr. Holzhauer, as an Obstetrician/Gynecologist (“OB/GYN”), was not
qualified to testify to the issues of standard of care, breach, and causation relating to the hospitd,
particularly the hospitd’ s nurang staff. Based upon our review of the record, we disagree.

920.  Wefind that the fact that Dr. Holzhauer is an OB/GY N does not by itself digpose of the question

of hisqudlifications to tegtify to proper hospital procedures, including the procedures nurses should follow



when a patient’s condition worsens. His qudifications to tetify to these particular issues may not be
determined, as NMMC and the other appellees incorrectly argue, by merdy stating that Dr. Holzhauer is
anOB/GY N. Whether any doctor may testify to aparticular matter depends upon hisknowledge, training,
experience, and the like, and, while an expert’s testimony will be limited to his or her demondtrated area
of expertise, thereisnothinginour law that preventsan OB/GY N (or some other kind of specidigt, for that
meatter) from having expertise in generd hospita procedures aswdl as another specidity or area. Brown
v. Mladineo, 504 So. 2d 1201, 1202-03 (Miss. 1987); Cowart v. Sate, No. 2003-KA-00418-COA
(119115-18) (March 22, 2005).

921.  Our case law, in addition to the plain language of Rule 702 of the Missssppi Rules of Evidence,

leaves little doubt about this point. On the subject of an expert’s quaifications generaly we have held:

A witness "qudified as an expert by knowledge, skill, experience, training, or
education” may testify and offer opinionsif his "scientific, technical, or other specidized
knowledge will assst the trier of fact to understand the evidence or to determine afact
inissue” M.R.E. 702. However, this Court will limit an expert's testimony to metters
within his demongtrated area of expertise.

Community Bank, Ellisville, Mississippi v. Courtney, 884 So. 2d 767, 781 (152) (Miss. 2004). We
have adso held that “[w]hether an expert witness is qudified to tedtify iswithin the trid court’s discretion.
The test iswhether awitness' possesses peculiar knowledge or information regarding the relevant subject
metter which is not likely to be possessed by alayman.” Nunnally v. R.J. Reynolds Tobacco Co., 869
So. 2d 373, 384 (1136) (Miss. 2004) (citations omitted). Thus, aslong asthewitnesspossesses, in severd
different areas, that “ peculiar knowledge . . . not likely to be possessed by alayman,” the witnessmay be
qudified to tedtify asan expert inthose different areas. 1d. Applying that rationaleto this case, wefind that

the merefact that Dr. Holzhauer isan OB/GY N does not by itsdf disqudify hmfromtestifying to standard



of care, breach, and causation regarding the clam against NMMC. The question is not whether Dr.
Holzhauer is an OB/GYN or some other specidist (dthough we do not deny the relevance of that
question), but rather, the question is whether Dr. Holzhauer had the knowledge, ill, training, and
experience to possess that “peculiar knowledge’ requisite to offering expert opinion regarding the dam

against NMMC.

722.  The principles we have been discussing above find helpful expresson in the case of Brown v.
Mladineo, cited above. The facts of the Brown case are rather disturbing, and wewill, therefore, refrain
from diting the facts of that case. Suffice it to say that the Brown court held, “*[1]t is the scope of the
witness knowledge and not the artificid dassification by title that should governthe threshold question of
admisshility.”” Brown, 504 So. 2d at 1202 (citing Fitzmauricev. Flynn, 167 Conn. 609, 356 A. 2d 887,
892 (1975)). The Brown court aso declared, darifying the holding of Hall v. Hilburn, “It was not our
intent to adopt auniquely restrictive standard by holdingthat only aspecidist cantestify about the standards
of hisown specidty.” Brown, 504 So. 2d at 1203 (commenting uponHall v. Hilburn, 466 So. 2d 856,
874-75 (Miss. 1985)). All of thisservesto bolster our conclusion that even though Dr. Holzhauer was nat,
by specidty or title a nurse or hospital administrator, he very well could have testified to the genera
requirements of hospitals and nurses, provided that he had the requisite knowledge, training, and
experience.

3.1 Intha regard, the record showsthat Dr. Holzhauer is a board certified OB/GY N, practicing in
Columbus, Missssppi. Hehasextensve experienceworking in ahospita setting, having treating hundreds
of patientsin hospitals. He has maintained hospitd privileges a a number of hospitas and is currently on
the gtaff of Baptis Memoria Hospital-Golden Triangle in Columbus, Mississippi. He dso has a very

respectable academic higtory. Given thistraining, experience, and corresponding knowledge, it appears



that Dr. Holzhauer was qudified to tedify to the general standard of care and duties of a hospitd to a
patient, at the very least so asto demondrate a genuine issue of materid fact. At trid, the jury may decide
todiscredit Dr. Holzhauer’ sopinions, or the court, uponvair direand tender of Dr. Holzhauer as anexpert,
may limit the matters to which he may testify, but as the record before us stands, it is clear that Dr.
Holzhauer was qudified to give an expert opinion sufficert to create a fact issue that would preclude
summary judgment asto NMMC.

924. Therefore, we disagree with NMMC' s argument that Dr. Holzhauer was not qualified to provide
expert medical evidence, asrequired in medica mapractice casesinMississppi. We agree with Partin's
argument that Dr. Holzhauer was qudified as an expert and that the weight and credibility to be given to
his testimony are mattersleft to thejury. Palmer v. Biloxi Regional Medical Center, Inc., 564 So. 2d
1346, 1355 (Miss. 1990).

125. Havingfound that Dr. Holzhauer was qudlified to provide expert opinionviaafidavit, we must now
examine the content of the affidavit he produced. In addressing the content of Dr. Holzhauer’ s effidavit,
NMMC argues that it fals to contain the required degree of specificity. NMMC aso argues that Dr.
Holzhauer’ s effidavit does not make any specific referenceto the gpplicable standard of care, breach, and
causation. Having reviewed Dr. Holzhauer’ s affidavit, we find these arguments to lack merit, because Dr.
Holzhauer’ s affidavit very cdearly refers to a standard of care or duty, breach of that duty, and the injury
(death) caused by that breach. Although the affidavit does not employ the particular terms of art “breach,
causation,” and the like, those el ements are most definitdy present in the affidavit, and we have held that
a falure to use the terms of art does not render an expert’s dfidavit deficient. Paepke v. North

Mississippi Medical Center, Inc., 744 So. 2d 809, 812 (1 12) (Miss. Ct. App. 1999).

10



926. Inthisregard, wewill consder some of the specific language from Dr. Holzhauer' s effidavit. For
ingtance, the afidavit declares, “The standard of care of aphyscianfor ahospitdized patient isto provide
continuous care. . .. Thenurang g&ff of the hospital hasaduty in the event of an emergency or a change
in the condition to promptly notify the patient’s physician or the physician taking cal for the patient’s
condition. Upon falure of ether of the above to respond, the hospitd hasaduty to provide physciancare
on an emergency bads as needed.” (emphass added) In light of these statements, we find NMMC's
assertion that Dr. Holzhauer’ s fidavit failsto specificaly mention duty or standard of care to be plainly
meritless.

727. Weadso note severd other satementsthat appear inthe affidavit aswdl: “The nurang s&ff dearly
should have notified the covering physcianonthe afternoonof December 30, 1999 of her symptoms and
conditions and should have done whatever was necessary to secure the prompt persond attention to her
by a competent phydcian. . .. Falureto . . . make an adequate response to what was clearly alife-
threatening Stuation was a departure fromthe gpplicable standard of care. . . . Sepssisalifethrestening
infection. That early diagnos's, response and trestment is essentid to ded with a sepssinfection. Any
gppreciable delay greetly decreases the chance of survivd. Mrs. Partin began exhibiting symptoms of
Sepsisinfection during the afternoon of December 30, 1999.” (emphasis added)

128.  While, admittedly, we do not see the specific terms “breach” and “causation” used inthe language
of the affidavit, we do see the specific terms “standard of care’ and “duty,” and we most definitdy seethe
meaning or import of al of those terms expressed in the language of the affidavit. To paraphrasewhat we
quoted above, Dr. Holzhauer' s affidavit declared: (1) that the hospital nurang saff had a duty to promptly
notify the covering physcian of achange in Mrs. Partin’s condition; (2) that Mrs. Partin’s symptoms of a

sepsisinfection began on the afternoon of December 30, 1999; (3) that the hospital nurang steff falled to

11



promptly notify the covering physician on the afternoon of December 30, 1999 (this fallure is not only
implicit in the use of the phrase “should have promptly notified,” but it is dso uncontradicted by NMMC
in the record); and (4) that because the infection was not dedlt with early enough, it led to Mrs. Partin’s
degth. Inlight of this, we find that Dr. Holzhauer’ s affidavit did, and that quite plainly, opine asto (1) the
standard of care of the hospital nurang g&ff, (2) the breach of that standard of care, and (3) a causa
connection between the breach and the injury or deeth. We do not here find that the statements in Dr.
Holzhauer' s effidavit are, in fact, correct; rather, we smply note that the affidavit does peak to dl of the
elements required for establishing genuine issues of materid fact for ajury to decidein this case.

129. We dso find that NMMC has incorrectly urged this Court, as it did the trid court, to view Dr.
Holzhauer’ s afidavit in anegetive light. As noted above, in conddering amotion for summary judgment,
the evidence mug be viewed in the lignt most favorable to the party against whom the mation is made.
Williamson, 786 So. 2d at 393 (110 ). In following NMMC's argument, it asks this court to draw
numerous negative inferences and conclusions based upon adleged deficiencies in the form of the affidavit;
but to do so would go against the standard of review of summary judgment motions, which requires usto
draw inferencesin favor of the non-moving party. Dailey, 790 So. 2d at 915 ( 15).

130. Inthis regard, we note another aspect of our law on summary judgment: motions for summary
judgment should be viewed witha skeptica eye, and in questionable cases, the trid court should deny the
moation. Dailey, 790 So.2d 907 (113); Burkesv. Fred’' s Stores of Tennessee, Inc., 768 So. 2d 325, 328
(M7) (Miss. Ct. App. 2000). All the non-moving party need do in order to defeat a motion for summary
judgment is to establish a genuine issue of materid fact. Dailey, 790 So. 2d at 918 (1123). Contrary to

NMMC’ sassertions, the non-moving party does not have to prove dl of the eements of its casein order

12



to survive apre-trid, summary judgment mation; rather, the non-moving party only hasto demonstrate that
there are genuine issues of materid fact. 1d.

131.  Inlight of this, summary judgment was not proper asto NMMC, because there are trigble issues
of fact. Initsarguments, NMM C has apparently confused the burden Partin faces at tria with the burden
Partin faces on amation for summary judgment. We find that Partin has demonstrated genuine issues of
materid fact that should have precluded summary judgment in favor of NMMC.

132. Moreover, we note that, in any event, we are not fuly convinced from the record that an expert
would be required to demonstrate the negligence of NMMC in this case. The record reflects that the
hospital faled or refused to contact the on-cal doctor for roughly twenty hours, while Mrs. Partin’'s
condition gradudly and visbly worsened and while her family continued to plead with the hospital to
contact the on-cal doctor. By way of explanation (or lack thereof) for thistwenty hour delay in contacting
Dr. Gray, the hospita respondswiththe bald assertionthat Partin put onnothing that would establish a fact
issue. NMMC, indeed, gppearsto studioudy avoid dedling with the actual facts of what happened to Mrs.
Partin, relying instead upon aleged deficiencies in Partin’s expert witnessaffidavit. Thus, not to be overly
polemicd, but giventhe fact that NMM C does not dispute or attempt to rebut any of the factud adlegations
Partin makes and supports by expert affidavit, relying instead upon supposed technicd defectsinPartin’s
expert witness, summary judgment might just as well have been granted to Partin on the record before us.
Our paint in saying that, however, is not to suggest that summary judgment should, in fact, have been
granted to Partin; we note this Smply to illustrate the fact that summary judgment was certainly not proper
for NMMC at this point in the case.

133.  Ultimatdy, the record makesit clear that the tria court did not give Partin the benefit of the doult,

as required under our case law interpreting M.R.C.P. 56, and in many ways, the tria court placed an
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inappropriately high burden on Partin in order to survive NMMC's maotion for summary judgment. Dr.
Holzhauer' s affidavit was sufficient to creste afact issue on the clam againg NMMC, and, in any event,
the record before us does not exclude the possibility of the layman’s exception to the expert witnessrule
being applicable to the damagansg NMMC. Therefore, we reverse the circuit court’ sjudgment granting
NMM C’ smationfor summary judgment and remand to the drcuit court for atriad onthe meritsof Partin’s
clam againg NMMC.

Dr. Oakes

134.  Partin argues that the trid court committed reversble error in ruling upon Dr. Oakes' s motion,
because the motion was not filed a least ten days before the hearing, and Partin also mantains that no
hearingwas ever set for Dr. Oakes s motion. Thus, Partin argues that the tria court could not have ruled
onDr. Oakes smotiononthe bad's of the hearing on the other gppellees’ motions. Dr. Oakes argues that
the amendment to Rule 78 of the Missssippi Rules of Civil Procedure dlowsthetrid judgetoruleona
motionfor summary judgment without ahearing.  On the merits of the summary judgment issue, Dr. Oakes
makes essantidly the same argumentsas NMMC; however, wewill not address the meritsof Dr. Oakes's
arguments regarding summary judgment, because we find that the trid court committed a reversible
procedurd error in granting Dr. Oakes s motion for summary judgment. ThisisSo because proper notice
had not beengivenfor Dr. Oakes's motion and a hearing had not been set and noticed asrequired by Rule
56 of the Missssippi Rules of Civil Procedure.

135.  Dr. Oakes treated Mrs. Partin for amild stroke. His careand trestment of Mrs. Partin ended on
December 23, 1999, after which Mrs. Partin was transferred to the rehabilitation unit and to the care of
Dr. Sharp. Dr. Oakesfiled his motion for summary judgment on March 24, 2003, four days before the

hearing was scheduled for the other gppellees summary judgment motions, which had been filed some
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months previous. At the hearing on March 28, 2003, Dr. Oakes s counsdl declared that his motion was
not yet ripe for consderation; nonetheless, the trid judge ruled on Dr. Oakes' s maotion dong with dl the
other motions.
136.  After reviewing the record, we agree with Partin’s argument, and we find that Dr. Oakes has
misunderstood M.R.C.P. 78. Dr. Oakes s argument appears to suggest that atrid judge canrule on any
motion with or without a hearing, with or without any response from the opposing atorney, at any time,
pursuant to M.R.C.P. 78. We do not find Rule 78 or our case law to support this argument. M.R.C.P.
78 reads as follows:
Each court shdl establish proceduresfor the prompt dispatchof business, at whichmations
requiring notice and hearing may be heard and disposed of; but the judge at any time or

place and on such notice, if any, as he consders reasonable may make orders for the
advancement, conduct, and hearing of actions.

To expedite its business, the court may make provisonby rule or order for the submission
and determination of motions without oral hearing upon brief written statements of reasons
in support and oppogition.

137. Thus, M.R.C.P. 78 declares tha courts may establish locd rules dlowing for certain motions to
be decided on written briefs without a hearing, but M.R.C.P. 78 does not, by its terms, fundamentdly
change the requirements of M.R.C.P. 56 regarding summary judgment. Moreover, our case law on this
subject clearly says that the notice and hearing requirements of Rule 56 are to be gtrictly enforced. For
instance, the case of Hurst v. Southwest Miss. Legal Serv. Corp, 610 So. 2d 374, 385 (Miss. 1992)
(overruled asto one particular aspect of itsholding not related to Rule 56), declares that the tenday notice
requirement for a summary judgment hearing isto be grictly enforced; thus granting a summary judgment

motion on less than ten days notice can be reversble error.
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138. However, the cases of Croke v. Southgate Sewer Dist., 857 So. 2d 774, 778 (110) (Miss.
2003), and Adamsv. Cinemark USA, Inc., 831 So. 2d 1156, 1163 (126) (Miss. 2002), declarethat the
error ingranting a summeary judgment motionwithout a hearing may be harmless error if there are, indeed,
no tridble issues of fact. Adams, specificaly, declared that a summary judgment motion may be decided
upon written briefs; if it gppears that there are no genuine issuesof materid fact. 1d. at 778 (112). Thus,
while our law in generd requires adherence to the notice and hearing requirements of M.R.C.P. 56 and
while our case law declares that granting asummary judgment motion without a hearing is error, we have
made some alowance for harmless error in cases in which there are clearly no genuine issues of materid
fact.

139.  Inthe case sub judice, the record showsthat there was nothing substantive put on by Dr. Oakes
or by Partin respecting Dr. Oakes s particular rolein the case. Thisisbecause, as Dr. Oakes's counsdl
openly declaredat trid, hismotionfor summary judgment was not yet ripe, being filed only four days before
the hearing on the other parties motions. In addition, Partin, not expecting to be deding with Dr. Oakes's
motion until alater date, did not prepare or deliver any specific response to Dr. Oakes at the March 28,
2003 hearing.

140. Based upon the foregoing we find that the trid court erred in granting Dr. Oakes's motion for
summary judgment without the proper ten days notice and without a hearing, pursuant to M.R.C.P. 56.
Regarding the holdings of Adamsand Croke, we cannot say that the granting of summeary judgment to Dr.
Oakes was harmless error, because the record does not contain enough informetion regarding the dam
againg Dr. Oakesto say withcertainty that thereisno issue of fact regarding Dr. Oakes. Thus, wereverse
the granting of summary judgment to Dr. Oakes and remand for a new heaing in which the proper

procedure under Rule 56 is followed.
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Dr. Sharp

41. Dr. Sharp makes a amilar asgument as NMMC, daing that Partin faled to put on probative
evidence, by expert medica tetimony, of the three necessary dements of a medicd mapractice dam.
Unlike our conclusion regarding NMMC, we find this argument, when advanced by Dr. Sharp, to have
merit. Thisisbecause of Dr. Sharp’ speculiar rolein the case, and because Dr. Holzhauer' s affidavit does
not spesk to Dr. Sharp’s conduct in this matter.

42.  Dr. SharpwasMrs. Partin’ streating physcianbeginning on December 24, 1999. Onthe morning
of December 30, 1999, after seeing Mrs. Partin one last time, Dr. Sharp went out of town for the holidays.
Dr. Sharp informed the family that he was leaving and that Dr. Gray would be on cdll in his place, should
anything arise while he was out of town. It is undisputed that Dr. Sharp was off-duty and off-cal during
the entiretime relevant to thisaction. That is, it is undisputed that Mrs. Partin’s problems did not surface
until after Dr. Sharp had |t the hospital to go out of town, leaving Dr. Gray incharge of Mrs. Partin’ scare.
143.  Based upon the fact that Dr. Sharp was not inthe hospital and possibly not even in town, it seems
that summary judgment was proper asto Dr. Sharp. Partin doesnot alegetheat it was somehow negligent
for Dr. Sharp to go onvacation; thus, thefactthat Dr. Sharp was not present (and not expected or required
to be present, since he was away on vacation) at the times relevant to this action seemsto exonerate him
from any ligbility in Mrs. Partin’s degth. In response to this concluson(that Dr. Sharp should not be held
ligble for something that happened while he was on vacation), Partin argues that a tregting physcian has
a non-delegable duty to his patients and that, therefore, Dr. Sharp may be hdd vicarioudy lidble for the
negligence of Dr. Gray.

44. Dr. Sharp arguesthat Partin’s contention is unsupported by any authority and should, therefore,

not be consdered by this Court. In the dternative, Dr. Sharp argues that off-call doctors should not be
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held vicarioudy lidble for the negligence of on-call doctors; in other words, Dr. Sharp argues that it does
not make sense to hold him ligble for something another doctor may have done while Dr. Sharp was out
of town.

145.  We agree with Dr. Sharp and find that Partin has faled to cite to any authority in support of this
argument. On that bass done, we could decline to consider the argument. United Plumbing and
Heating Co., v. Modey, 835 So. 2d 88, 92 (118) (Miss. Ct. App. 2002). However, notwithstanding this
procedurd bar to Partin’s argument, we will briefly congder the merits of the argument.

46.  We recognize that our law places a non-delegable duty upon physdansinthe care and treatment
of their patients. Hall, 466 So. 2d at 871 (superseded by statute as to a particular aspect of the holding
not related to a physcian’s non-delegable duty); Dailey, 790 So. 2d at 915 (15). However, we do not
believe that this non-delegable duty should be understood to cregate vicarious ligbility for adoctor who is
off-duty, off-call, and out of town at the time that an on-duty, on-cal doctor commits mapractice. Such
an understanding of the idea of “non-ddegable duty” would have extremely negative policy implications.
As Dr. Sharp correctly notes, doctors need to go on vacation, just like everyone ese, and it would be
preferable if doctors could go on vacation without the threat of vicarious ligbility for negligent acts
committed by other doctorsin their dbsence. This principle istoo obvious to warrant further discussion,
thus, wergect Partin’ sargument that a physician’s non-delegable duty, by itsdf, imposesvicarious ligility
onanoff-cal doctor for the mapractice of the on-call doctor servinginhisor her place. Anoff-cal doctor
may, of course, bedirectly lidble for hisown negligence, if hisleaving to go off-cal (or leaving for vacation)
at the particular ime wasitsdf negligent or if his choice of on-call doctor was negligent. But neither of those

things are argued by Partin, nor are either of those things present in the case sub judice.

18



47. We hasten to add that we do not here hold that an off-cal doctor may never, under any
circumgtances, be held vicarioudy ligble for the negligence of an on-call doctor; that is a question that we
dedine to address here. We amply find Partin’s argument, namely that the non-delegable duty by itself
creates suchvicarious lidhility, to lack merit. Inaddition, we notethat Dr. Holzhauer’ saffidavit contradicts
Partin’s argument on this point in thet it says, “If the physicianis unable to provide such care persondly for
any period of time, both the hospitd and the physcian must ensure adequate coverage by a competent
physcian.” Thus, theaffidavit of Partin’ smedica expert doesnot bear out Partin’ svicariousliability theory,
because the affidavit declares a physician’'s duty to be met when the physician “ensure]s] adequate
coverage by a competent physician.” Thiswas mogt certainly done in this case by Dr. Sharp leaving Dr.
Gray, a competent physician, on-cdl.

8.  Wefind that summary judgment was not improperly granted to Dr. Sharp, because (a) he was not
on-duty, on-cdl, or evenintown at that time rdevant to this action, (b) he left another, wel qudified on-call
doctor in his place, and (c) there is no indication that Dr. Sharp’s leaving for vacation when he did was
somehow negligent; that is, Dr. Sharp left when Mrs. Partin’s condition was still normal.

149. Wenotetha asmilar circumstance was present in Mallery v. Taylor, 805 So. 2d 613, 619-20
(17-8) (Miss. Ct. App. 2002). In Mallery, one of the defendants, a doctor, was on vacation when the
plaintiff was dlegedly injured, and, because of thet fact, the doctor’s motion for summary judgment was
granted. I1d. Although the Mallery case did not specificdly discussthe issue, instead Smply noting that the
doctor was dismissed, we think the same actionwas proper inthe case sub judice, asit wasinthe Mallery
case.

150. Therefore, based upon the foregoing discusson we affirm the grant of summary judgment to Dr.

Sharp.
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Dr. Gray

151. Dr. Gray’ sargument isSmilar to the arguments of the others, namdly, that Partin falled to establish,
by medica expert testimony, the standard of care, breach, and causation. Partin argues that therewas a
fact issue a least asto whether Dr. Gray should have responded in person to the call she received from
the hospitd.

152.  Dr. Gray was the on-call doctor who was filling in for Dr. Sharp. The undisputed facts in the
record indicate that Dr. Gray promptly responded by phone when she was actudly called on December
31, 1999. Thefirgt time she wascalled wasat around 6:30 am. on December 31, 1999, and at thistime
she ordered some medications to be administered to Mrs. Partin. She was called a second time roughly
forty minutes after the first call, and at thistime she instructed the nurses to get the internist in the hospital
to see to Mrs. Partin immediatdy. By that time, however, it wastoo late. But, it is undisputed that Dr.
Gray responded promptly, athough not in person, but by phone, when she was actudly notified of Mrs.
Partin’s condition.

153.  Wefind Dr. Gray’s argument to be persuasive, because the afidavit of Dr. Holzhauer does not
speak directly to Dr. Gray’ sconduct. The closest Dr. Holzhauer' s affidavit comesto implicating Dr. Gray
iswhenit declares, “Generdly, asarule of thumb, a physcianshould be available with[in] 30 minutesfrom
the time notified.” Wefind this satement, by itsef, to befar too broad to establish afact issue asto Dr.
Gray. This gatement hints a the standard of carethat Dr. Gray was to observe, but it does not speak to
breach or causationinthe specific dlam againg Dr. Gray. In addition, we find in the record evidence that
aphyscdian, Dr. Hill, personaly responded to Mrs. Partin within roughly fifty minutes to anhour of the time

that Dr. Gray wasfirst contacted.
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154. While Dr. Gray’s order to get an internist to persondly seeto Mrs. Partin may have been late by
twenty to thirty minutes (assuming, for the sake of argument, the thirty minuteduty stated in Dr. Holzhauer's
affidavit to be correct and assuming a breach of that duty), thereis nothing inthe record to suggest that an
in-person response by Dr. Gray within thirty minutes would have changed Mrs. Partin’sfate. Thus, even
accepting Dr. Holzhauer' s effidavit astrue, it creates no fact issue asto causation. When Dr. Hill arrived,
Mrs. Partin’s condition was irreversble, and while the record does bear out a possble fact issue asto
whether the hospitd’ stwenty hour delay in contacting the on-call doctor caused the deeth of Mrs. Partin,
the record does not bear out afact issue asto whether Dr. Gray’ stwenty minutedelay in ordering an in-
personevauationby Dr. Hill caused the death of Mrs. Partin. The record does not give any indication that
the absence of atwenty or thirty minute delay onthe part of Dr. Gray would have made any difference after
the twenty-plus hour delay on the part of the hospital. On the contrary, the record before us, which
includes Dr. Holzhauer’ s affidavit, gives no reason to bdieve that Dr. Gray, had she responded in person
within thirty minutes, would have found Mrs. Partin in any other condition than the onein which Dr. Hill
found her.

155. Therefore, because Dr. Holzhauer’ s affidavit, even if accepted as true, does not createagenuine
issue of materid fact onthe issues of breach and, especidly, causationasto the damagaing Dr. Gray, we
affirm the granting of summary judgment to Dr. Gray.

[1. DID THE TRIAL COURT ERR IN DENYING PLAINTIFF'S MOTION FOR DISCOVERY
CONFERENCE AND/OR PRE-TRIAL CONFERENCE AND FOR STAY OF MOTIONS FOR
SUMMARY JUDGMENT?

156. Partin argues that the motions for summary judgment should not have been heard until after more
meaningful discovery had been conducted between the parties. Partin dso argues that the court should

have granted his mation for discovery conference, in light of the continuing difficulty he was having in
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scheduling matters with the attorneys for the appellees.  The gppellees argue generaly that Partin has
waived his argument about needing further discovery through his fallureto conduct any discovery prior to
thefiling of the mations for summary judgment. The gppellees dso argue that Partin hasfalled to makethe
requisite showing as to why he could not properly respond to the summary judgment motions without the
benefit of further discovery.
STANDARD OF REVIEW
157.  Our standard of review of atrid court's management of the pre-tria discovery process is abuse
of discretion. Bowiev. Monfort JonesMemorial Hospital, 861 So. 2d 1037, 1042 (114) (Miss. 2003).
DISCUSSION

158. Thecaseof Hobgood v. Koch Pipeline Southeast, Inc.,769 So. 2d 838 (Miss. Ct. App. 2000),
containsahdpful andyss of anisue very amilar to the one hereraised by Partin. InHobgood, responding
to the argument that the plaintiff was not alowed enough time to properly devel op the facts before facing
asummary judgment motion, the court said:

A party may defend against summary judgment by presenting affidavits that prove "that he
cannot for reasons stated present by affidavit facts essentid to judtify his oppostion”; the
result of such proof is that the trid court should continue the case to alow discovery to
develop further. M.R.C.P. 56(f). The record shows that Hobgood propounded no
discovery during the three months between thefiling of the complaint and the hearing on
summary judgment. The need for additiond time as dlowed under thisrule is not proven
merely through dlegeation:

However, the party res sting summary judgment must present specificfacts

why he cannot oppose the motionand must specificdly demonstrate " how

postponement of aruling on the mation will enable him, by discovery or

other means, to rebut the movant's showing of the absence of agenuine

issue of fact." United Sates v. Little Al, 712 F.2d 133, 135 (5th

Cir.1983).
Marx v. Truck Renting and Leasing Association, Inc., 520 So.2d 1333, 1343- 44
(Miss.1987). This exception in Rule 56 may not be used to avoid diligence in pursuing
forma discovery; "normdly the party invoking Rule 56(f) must show what steps have been
taken to obtain access to the information dlegedly within the exclusve possesson of the
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other party.” 1d. at 1344. No such showing was even attempted, much less made. In

Marx, five months passed without the defendant's attempting any discovery. Id. Inthis

case, Hobgood never sought any discovery, not after filing his answer nor after being

served with the summary judgment maotion.
Hobgood, 769 So. 2d at 845 (1 35).
159. A very amilar Stuation is present in the case sub judice. Here, Partin did not make any written
discovery requests urtil after the motions for summary judgment had areaedy been filed, and there were
roughly Sx to eight months inwhichwrittendiscovery requests might have been propounded. Roughly one
monthafter the filing of the mationsfor summary judgment, Partin propounded interrogatories and requests
for production of documents to the separate defendants. Partin aso shortly thereafter attempted to
schedule depositions; however, at thistime dl parties agreed to await conducting any further discovery and
to postpone any depositions until after the summary judgment motions had been decided.
160. Thus, Partin wasin something of a difficuit position: he needed to conduct discovery in order to
develop his evidence to survive the motions for summary judgment, but the appellees urged the
postponement of discovery until after the motions for summary judgment were decided. One of the
appellees threatened to file a motion for a protective order to prevent discovery, in the event that Partin
indsted on going ahead withdiscovery while the summary judgment motions were pending and undecided.
Why Partin did not ingst upon the continuance of discovery for the purpose of building his evidence againgt
the summary judgment motions, we cannot say; hor canwe say whét the result would have been had Partin
made this choice and opposed any motions for protective orders or filed for himsdf motions to compel
discovery. However, it is gpparent that Partin was not diligent in conducting discovery befor e the filing of

the motions for summary judgment. There were at least five to six months during which Partin could have

exercised this required diligence. Under the holding of Hobgood (whichfound a mere three month failure
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to pursue discovery to undermine the plaintiff’ s argument that more discovery was needed) this falureto
pursue discovery renders Partin’ s argument on this issue meritless. Hobgood, 769 So. 2d at 845 (35).
61. Thus, wefind no abuse of discretion in the circuit court’ s decision to deny Partin’s motion to stay
congderation of the motions for summary judgment filed by the appellees. We decline to address the
question of whether the tria court should have ordered a discovery conference, sncethetria court did not
addressthat question spedificaly, due to itsruling onthemotionsfor summary judgment. Further discovery
with the remaining defendants will doubtless be attempted on remand, and if Partin continues to have the
problems he has dleged, then a discovery conference and scheduling order may very wel be necessary
at that time. But this Court has neither the prerogative nor the inclination to mire itsdf in the details of
managing the pre-trid discovery process, which is properly left to the discretionof the trid court. Bowie,
861 So. 2d at 1042 (114).

762. Without deciding the question of whether a discovery conference and scheduling order may
become necessary a some point in this case, we find Partin’s arguments under this issue to be meritless.
163. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY ISAFFIRMED IN
PART ASTO THE GRANTING OF SUMMARY JUDGMENT TO DR. RICHARD SHARP
AND DR. LAURAGRAY AND ASTOTHE DENIAL OF THE MOTION FOR DISCOVERY
CONFERENCE AND/OR PRETRIAL CONFERENCE AND FOR STAY OFMOTIONSFOR
SUMMARY JUDGMENT. THE JUDGMENT ISREVERSED ASTO THE GRANTING OF
SUMMARY JUDGMENT TO NORTH MISSISSIPPI MEDICAL CENTER AND DR.
THOMAS OAKES AND REMANDED FOR PROCEEDINGS CONSISTENT WITH THIS

OPINION. ALL COSTSOF THIS APPEAL ARE TO BE DIVIDED EQUALLY BETWEEN
THE APPELLANT AND THE APPELLEES.

KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, CHANDLER, GRIFFIS, AND
ISHEE, JJ. CONCUR. BARNES, J., NOT PARTICIPATING.
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